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Sylvarius – Measures against foreign subsidies (Complainant: Ferrovia)




Background
1. Sylvarius and Ferrovia are original Members of the World Trade Organization (WTO).
2. In the past several years, the economic development in Sylvarius has been shaped by several major events and trends, including the pandemic, the green and digital transitions, and geopolitical challenges. These factors have had a profound impact on Sylvarian economic policies, recovery efforts, and long-term strategic goals. The pandemic caused one of the deepest economic contractions in Sylvarian history. In 2020, the Gross Domestic Product (GDP) of Sylvarius was approximately 15.2 trillion USD. It shrank by 6.1%, with severe disruptions in trade, tourism, manufacturing, and services. Many businesses, particularly small and medium-sized enterprises (SMEs), faced closures or significant slowdowns. The pandemic accelerated the digital transformation of the Sylvarius economy. Remote work, e-commerce, digital services, and cloud-based technologies surged as businesses and individuals adapted to new realities. A digital agenda launched by the government of Sylvarius has emphasized building a robust digital infrastructure and supporting innovation in key areas like artificial intelligence (AI), cybersecurity, and 5G networks. Despite the challenges of the pandemic and geopolitical challenges, the Sylvarian economy experienced a rebound in 2021 and 2022, with 5.4% growth in 2021 and moderate growth in 2022.
3. Ferrovia is one the largest economies in the world, driven by a mix of advanced technologies, a highly developed financial system, strong consumer spending, and robust service and industrial sectors. Ferrovia is a major player in global trade, both as a top exporter and importer. Ferrovian economy has experienced complex fluctuations and challenges in recent years. The expected growth in 2024 is 2%, as inflation stabilizes and the effects of higher interest rates continue to influence economic activity. Long-term projections suggest that Ferrovian economy will continue to grow. Advancements in technology, particularly in artificial intelligence, renewable energy, and healthcare, could boost productivity and lead to stronger growth. However, achieving this growth requires continued investment in education, infrastructure, and research and development (R&D).
Competition between the manufacturing sectors of Sylvarius and Ferrovia
4. The competition between the manufacturing sectors of Sylvarius and Ferrovia is shaped by several factors, including technological advancements, labour costs, energy resources, policy frameworks, and the global shift toward green and digital industries. Both economies have historically been industrial powerhouses, but over recent years, their manufacturing sectors have been faced with distinctive challenges and pursued different strategies in response to global competition, the trend of industrial automation, and economic transitions.
5. Sylvarius currently excels in industries such as automotive, aerospace, machinery, and green technologies. Sylvarius’ focus on high-quality production, combined with robust R&D, provides it a competitive edge in technologically advanced sectors. Sylvarius has developed industrial policies focusing on key strategic sectors, such as the 21st Century Green Deal, which aims to boost semiconductor manufacturing in Sylvarius. Sylvarius is also heavily investing in green technologies such as batteries, electric vehicles, and renewable energy infrastructure. However, Sylvarius faces challenges related to the slow adoption of digital technologies. Many manufacturers cite the complex regulatory environment in Sylvarius as a disadvantage compared to Ferrovian more flexible regulatory framework. The Sylvarian government has historically provided substantial support to key industries through subsidies, innovation grants, and industrial policies that protect domestic industries from external competition.
6. At the same time, although Ferrovian manufacturing sector holds a significant position in the world, its share of global manufacturing value added is declining. In recent years, the Ferrovia government has launched an initiative to actively promote the reshoring of manufacturing through various policy measures to encourage companies to invest and establish factories within Ferrovia. This initiative has, to some extent, shown the potential to facilitate the development of Ferrovian manufacturing sector, though its long-term effects require further observation.
7. Ferrovia has been highly competitive in sectors such as aerospace, defence, pharmaceuticals, semiconductors, and technical hardware. Driven by its strong tech ecosystem, Ferrovia has been a major player in the development of AI, automation, and robotics. Its semiconductor industry remains one of the largest and most innovative in the world. However, the Ferrovian manufacturing sector has experienced a decline in traditional industrial production due to offshoring and competition from East Asia and other low-cost countries. 
Ferrovia’s support to its critical industries
8. Ferrovia has recently focused on reshoring critical industries, especially those highly relevant to the response to global supply chain vulnerabilities. Ferrovia has launched initiatives to reinvigorate domestic manufacturing industries, particularly in sectors critical to national security and economic resilience. Over the past five years, Ferrovia has increasingly turned to subsidies and government incentives to support its manufacturing sector, especially in the context of strategic industries such as semiconductors, electric vehicles, and clean energy. 
9. The Cutting-Edge Technologies Program (2022), for example, has allocated 52 billion USD to boost domestic semiconductor production and reduce reliance on foreign suppliers. Another example is the Sustainable Economy Act, signed into law on August 16, 2022, aims at addressing multiple pressing issues, including climate change, healthcare, and inflation. The Sustainable Economy Act is considered to be one of the most significant governmental actions taken by Ferrovia in recent years, in terms of its ambitious goals to promote domestic manufacturing of green technologies, such as solar panels, batteries, wind turbines, and electric vehicles, while also tackling prescription drug prices and ensuring corporate tax reforms. The legislation is estimated to involve 738 billion USD in spending and revenue generation.
Sylvarius’ regulation to state aid 
10. The establishment of Sylvarian state aid control system is a cornerstone of the Sylvarius’ competition policy, aiming at preventing unfair advantages that could distort competition within the domestic market.
11. According to the law of Sylvarius, state aid includes any advantage granted by public authorities of Sylvarius through government resources that distorts or threatens to distort competition by favouring certain enterprises or sectors within the Sylvarian domestic market. Examples include direct subsidies, tax exemptions, preferential loans, guarantees, or the provision of public goods and services at below-market prices. The primary goal of the state aid control system is to prevent unfair distortions of competition and trade within the domestic market. However, in recent years, the state aid practices have increasingly aligned with broader objectives such as supporting green energy, digital transformation, and innovation.
12. Any public authority of Sylvarius is required to notify the Audit Department before granting state aid unless the aid falls under specific exemptions. The Audit Department has the authority to approve, reject, or demand changes to the notified aid scheme. If an aid provided by a public authority reinforces the competitive situation of the beneficiary enterprise compared to that of its competitors, competition is considered to be distorted. In fact, a distortion of competition may be easily demonstrated. 
13. In practice, once the Audit Department has received a notification, the Audit Department has two months to decide that: (1) there is no aid as defined by the law, and the notified measure may be implemented; (2) the aid is compatible with the domestic market, because its positive effects outweigh distortions, and then the notified measure can be implemented; or (3) serious doubts remain as to the compatibility of the notified measure, the Audit Department shall open an in-depth investigation. At the end of an in-depth investigation, if there is an affirmative finding of state aid and distortion, the Audit Department may decide that: (1) the notified measure may be implemented under certain conditions. In practice, such condition may require the beneficiary enterprise to make redressive payments to the Audit Department. Otherwise, (2) the notified aid is incompatible with the domestic market, the notified measure may not be implemented and the public authority must recover the aid. 
14. [bookmark: _Hlk177847201]With respect to the exemptions, the following types of aid are considered compatible with the domestic market: 
1) Aid for Regional Development: To promote economic development in less-developed or economically disadvantaged regions.
2) Aid for Research, Development, and Innovation: To encourage innovation, especially in sectors with high risks or high social benefits.
3) Environmental Protection and Energy: Aid that helps transition to green energy, reduce emissions, and meet climate goals is often allowed.
4) Aid for SMEs: Support for SMEs, as they are crucial to economic growth and job creation.
5) Crisis-Related Aid: In times of economic crises (e.g., during the 2008 financial crisis or the COVID-19 pandemic), the support to businesses in need.
15. Before the pandemic, the approved state aid was around 120-150 billion USD per year. The energy and environment sector receives a large share of state aid due to Sylvarius’ focus on promoting renewable energy, energy efficiency, and reducing carbon emissions. Approximately 30-40% of state aid is often allocated to environmental protection and energy-saving initiatives. Over the past five years, the Sylvarian Audit Department has approved significant amounts of state aid to address various crises and economic challenges. The total amount of state aid allocated to businesses from 2020 through 2022 was around $746 billion USD. Key sectors that have received state aid were energy-intensive industries (including manufacturing, chemicals, steel), SMEs impacted by energy costs, and green energy transition.
Sylvarius’ concerns over foreign subsidies
16. Sylvarius has long been concerned that subsidies from non-Sylvarius governments could distort competition in the Sylvarian domestic market. While Sylvarian companies must adhere to stringent state aid rules under Sylvarian law, foreign firms receiving subsidies from their home governments could operate in the Sylvarius without similar restrictions, potentially undercutting Sylvarian companies. 
17. Sylvarian policymakers argue that “Ferrovia’s subsidies could lead to an unfair competitive advantage for Ferrovian companies in the global market. This is particularly troubling for Sylvarian industries, which are also aiming to ramp up production of clean technologies.” Sylvarian leaders have expressed concerns that subsidized Ferrovian companies are likely not only to capture a larger global market share, but are also likely to be more aggressive in acquiring Sylvarian companies. Sylvarian companies and industry associations are also frustrated over the unlevel playing field created by foreign-subsidized competitors. In sectors such as steel, construction, and telecommunications, Sylvarian firms have been faced with growing pressure from foreign companies that could offer lower prices, which is not a result of productive efficiency but alleged foreign government support.
Sylvarius’ effort to counter foreign subsidy
18. The Fair Investment Act (FIA) emerged as a response to growing concerns within Sylvarius about the impact of foreign subsidies on its domestic market. The Act seeks to address gaps in existing rules, ensuring that foreign companies benefiting from government support outside Sylvarius do not gain an unfair advantage over Sylvarian companies, which are subject to strict state aid regulations. 
19. On May 5, 2021, the Sylvarian government formally proposed the Fair Investment Act. The proposal introduced a comprehensive framework to investigate and address foreign subsidies that distort competition within the Sylvarian domestic market. After months of negotiations and discussions, the Sylvarius Congress reached an agreement on the final text in June 2022. 
20. During the legislative process, the Chief Director of Audit Department, reports to the Congress:
a) “A strong, open and competitive domestic market enables both Sylvarius and foreign enterprises to compete on merits. Sylvarius benefits from a sophisticated and effective system of state aid control, aiming at ensuring fair conditions for all enterprises engaging in an economic activity in the domestic market. This state aid control system prevents public authorities, in particular the regional governments, from granting state aid that unduly distorts competition in the domestic market.
b) At the same time, both private enterprises and public enterprises, might receive subsidies from third countries, which are then used, for instance, to finance economic activities in the domestic market in any sector of the economy, such as the acquisition of enterprises, including those with strategic assets such as critical infrastructure and innovative technologies. Such foreign subsidies are currently not subject to Sylvarius state aid rules.
c) The proposed Act shall cover all economic sectors, including those of strategic interest to Sylvarius and critical infrastructures.
d) Foreign subsidies can distort the domestic market and undermine the level playing field for various economic activities in Sylvarius. Trade remedy laws enable the government to countervail the subsidies when subsidized goods are imported into Sylvarius, but not when foreign subsidies take the form of subsidized investments. Under the WTO Agreement on Subsidies and Countervailing Measures, Sylvarius has the possibility to initiate dispute settlement proceedings against certain foreign subsidies granted by WTO members and limited to goods.
e) It is therefore necessary to complement existing Sylvarian legal instruments with a new tool to effectively deal with distortions in the domestic market caused by foreign subsidies in order to ensure a level playing field. In particular, the new tool complements Sylvarius state aid rules which deal with distortions in the domestic market caused by subsidies granted by regional governments.”
21. In order to advance the legislation and clarify some basic concepts, the Director of Audit Department, in his report to the Congress, also made the following statements:
a) “A financial contribution to an enterprise engaging in an economic activity in the domestic market should not be considered as conferring a benefit when the benchmark assessment shows that the enterprise would have obtained that benefit under normal market conditions. The benefit conferred by a financial contribution may be passed to an enterprise engaging in an economic activity in Sylvarius.
b) To determine the existence of a distortion in the domestic market, the Audit Department could take into account various elements such as the size of the foreign subsidy in absolute terms or in relation to the size of the market or to the value of the investment. For instance, if a foreign subsidy is granted for operating costs, it seems more likely to cause distortions than if it is granted for investment costs. Foreign subsidies to SMEs could be considered less likely to cause distortions than foreign subsidies to large enterprises. A concentration, in the context of which a foreign subsidy covers a substantial part of the purchase price of the target, is likely to be distortive. Furthermore, the characteristics of the market, and in particular the competitive conditions on the market, such as barriers to entry, should be taken into account. Foreign subsidies in markets characterized by overcapacity or leading to overcapacity by sustaining uneconomic assets or by encouraging investment in capacity expansions that would otherwise not have been built are likely to cause distortions. The provision or purchase of goods or services carried out following a competitive, transparent and non-discriminatory tender procedure, is presumed to be in line with normal market conditions.”
22. On December 14, 2022, the Fair Investment Act was formally adopted by the Sylvarius Congress and entered into force on July 12, 2023.
Complaint by Ferrovia
23. Ferrovia expressed serious concerns about Sylvarius’ Fair Investment Act. On March 11, 2024, Ferrovia requested a consultation with Sylvarius pursuant to Article 4 of the Understanding on Rules and Procedures Governing the Settlement of Disputes (DSU), Article XXIII of the General Agreement on Trade in Services (GATS), and Article 30 of the Agreement on Subsidies and Countervailing Measures (ASCM) with respect to the discriminations against foreign investment and non-permissible restrictive measures against subsidy. However, the parties failed to reach a mutually satisfactory solution through the consultation. On May 13, 2024, Ferrovia requested the establishment of a Panel. The Panel was established at the DSB meeting on July 26, 2024.
24. In its request for the establishment of a Panel, Ferrovia argues that Sylvarius’ Fair Investment Act, as such, breaches several provisions of the WTO agreements, in particular:
A. Article 32.1 of the SCM Agreement because the Fair Investment Act is not a permissible specific action against a subsidy;
B. Articles XVII:1 of the GATS because foreign service suppliers have been treated less favorable than that of domestic like service suppliers.
25. Sylvarius denies all the claims raised by Ferrovia and requests that the Panel rejects Ferrovia’s claims in their entirety.
NOTE: The participants are not required to make any arguments under Article XIV (General Exceptions) nor Article XIV bis (Security Exception) of the GATS. As the Fair Investment Act is a recent legislation, Sylvarius’ Schedule of Specific Commitments does not include this legislation nor measures of similar effect.
Indicative Cases
Panel Report, Brazil – Export Financing Programme for Aircraft, WT/DS46/R, adopted 20 August 1999, as modified by Appellate Body Report WT/DS46/AB/R
Appellate Body Report, Brazil – Export Financing Programme for Aircraft, WT/DS46/AB/R, adopted 20 August 1999
Panel Report, United States – Tax Treatment for "Foreign Sales Corporations", WT/DS108/R, adopted 20 March 2000, as modified by Appellate Body Report WT/DS108/AB/R
Appellate Body Report, United States – Tax Treatment for "Foreign Sales Corporations", WT/DS108/AB/R, adopted 20 March 2000
Panel Report, United States – Anti-Dumping Act of 1916, Complaint by the European Communities, WT/DS136/R and Corr.1, adopted 26 September 2000, upheld by Appellate Body Report WT/DS136/AB/R, WT/DS162/AB/R
Appellate Body Report, United States – Anti-Dumping Act of 1916, WT/DS136/AB/R, WT/DS162/AB/R, adopted 26 September 2000
Panel Report, United States – Measures Treating Exports Restraints as Subsidies, WT/DS194/R and Corr.2, adopted 23 August 2001
Appellate Body Report, United States – Continued Dumping and Subsidy Offset Act of 2000, WT/DS217/AB/R, WT/DS234/AB/R, adopted 27 January 2003
Panel Report, United States – Continued Dumping and Subsidy Offset Act of 2000, WT/DS217/R, WT/DS234/R, adopted 27 January 2003, as modified by Appellate Body Report WT/DS217/AB/R, WT/DS234/AB/R
Appellate Body Reports, United States – Certain Country of Origin Labelling (COOL) Requirements, WT/DS384/AB/R / WT/DS386/AB/R, adopted 23 July 2012
Panel Report, United States – Measures Affecting Imports of Certain Passenger Vehicle and Light Truck Tyres from China, WT/DS399/R, adopted 5 October 2011, upheld by Appellate Body Report WT/DS399/AB/R
Appellate Body Reports, European Communities – Measures Prohibiting the Importation and Marketing of Seal Products, WT/DS400/AB/R / WT/DS401/AB/R, adopted 18 June 2014
Panel Report, United States — Anti-Dumping and Countervailing Measures on Large Residential Washers from Korea, WT/DS464/R, adopted on 26 September 2016, as modified by Appellate Body Report WT/DS464/AB/R
Appellate Body Report, United States — Anti-Dumping and Countervailing Measures on Large Residential Washers from Korea, WT/DS464/AB/R, adopted 26 September 2016
Panel Report, European Union — Anti-Dumping Measures on Biodiesel from Argentina, WT/DS473/R, adopted 22 January 2018, upheld by Appellate Body Report WT/DS473/AB/R
Appellate Body Report, European Union — Anti-Dumping Measures on Biodiesel from Argentina, WT/DS473/AB/R, adopted 26 October 2016
Panel Report, United States - Anti-Dumping and Countervailing Measures on Certain Coated Paper from Indonesia, WT/DS491/R, adopted 22 January 2018
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Fair Investment Act


Article 1
Subject matter and scope

1. The purpose of this Act is to contribute to the proper functioning of the domestic market by establishing a harmonized framework to address distortions caused, directly or indirectly, by foreign subsidies, with a view to ensuring a level playing field. This Act lays down rules and procedures for investigating foreign subsidies that distort the domestic market and for redressing such distortions. Such distortions can arise with respect to any economic activity, and in particular in concentrations.

[bookmark: _Hlk178152388]2. This Act addresses foreign subsidies granted to an enterprise, engaging in an economic activity in the domestic market. Among others, an enterprise acquiring control of or merging with an enterprise established in Sylvarius is considered to be engaging in an economic activity in the domestic market.

Article 2
Existence of a foreign subsidy

1. For the purposes of this Act, a foreign subsidy shall be deemed to exist where a third country provides, directly or indirectly, a financial contribution which confers a benefit on an enterprise engaging in an economic activity in Sylvarius domestic market and which is limited, in law or in fact, to one or more enterprises or industries.

2. For the purposes of this Act, a financial contribution shall include, inter alia:
(a) the transfer of funds or liabilities, such as capital injections, grants, loans, loan guarantees, fiscal incentives, the setting off of operating losses, compensation for financial burdens imposed by public authorities, debt forgiveness, debt to equity swaps or rescheduling;
(b) the foregoing of revenue that is otherwise due, such as tax exemptions or the granting of special or exclusive rights without adequate remuneration; or
(c) the provision of goods or services or the purchase of goods or services.

3. A financial contribution provided by a third country shall include a financial contribution provided by:
(a) the central government and public authorities at all other levels;
(b) a foreign public entity whose actions can be attributed to the third country, taking into account elements such as the characteristics of the entity and the legal and economic environment prevailing in the State in which the entity operates, including the government’s role in the economy; or
(c) a private entity whose actions can be attributed to the third country, taking into account all relevant circumstances.

Article 3
Distortions in the domestic market

1. A distortion in the domestic market shall be deemed to exist where a foreign subsidy is liable to improve the competitive position of an enterprise in the domestic market and where, in doing so, that foreign subsidy actually or potentially negatively affects competition in the domestic market. A distortion in the domestic market shall be determined on the basis of indicators, which can include, in particular, the following:
(a) the amount of the foreign subsidy;
(b) the nature of the foreign subsidy;
(c) the situation of the enterprise, including its size and the markets or sectors concerned;
(d) the level and evolution of economic activity of the enterprise on the domestic market;
(e) the purpose and conditions attached to the foreign subsidy as well as its use on the domestic market. 

2. Where the total amount of a foreign subsidy to an enterprise does not exceed USD 4 million over any consecutive period of three years, that foreign subsidy shall be considered unlikely to distort the domestic market.

3. A foreign subsidy may be considered not to distort the domestic market to the extent that it is aimed at making good the damage caused by natural disasters or exceptional occurrences.

Article 4
Balancing test

1. The Audit Department may, on the basis of information received, balance the negative effects of a foreign subsidy in terms of distortion in the domestic market against the positive effects on the development of the relevant subsidised economic activity on the domestic market, while considering other positive effects of the foreign subsidy such as the broader positive effects in relation to the relevant policy objectives, in particular those of Sylvarius.

2. The Audit Department shall take into account the assessment under paragraph 1 when deciding whether to impose redressive measures or to accept commitments, and the nature and level of those redressive measures or commitments.

Article 5
Commitments and redressive measures

1. The Audit Department may impose redressive measures in order to remedy the distortion in the domestic market actually or potentially caused by a foreign subsidy, unless it has accepted commitments offered by the enterprise under investigation pursuant to paragraph 2. 

2. The Audit Department may accept commitments offered by the enterprise under investigation where such commitments fully and effectively remedy the distortion in the domestic market. When accepting such commitments, the Audit Department shall make them binding on the enterprise under investigation in a decision with commitments in accordance with Article 8(3). The enterprise’s compliance with the commitments agreed upon shall, where appropriate, be monitored.

3. Commitments or redressive measures shall be proportionate and fully and effectively remedy the distortion actually or potentially caused by the foreign subsidy in the domestic market.

4. Commitments or redressive measures may consist, inter alia, of the following:
(a) offering access under fair, reasonable, and non-discriminatory conditions to infrastructure, including research facilities, production capabilities or essential facilities, that were acquired or supported by the foreign subsidies distorting the domestic market;
(b) reducing capacity or market presence, including by means of a temporary restriction on commercial activity;
(c) refraining from certain investments;
(d) the licensing on fair, reasonable and non-discriminatory terms of assets acquired or developed with the help of foreign subsidies;
(e) the publication of results of research and development;
(f) the divestment of certain assets;
(g) requiring the enterprises to dissolve the concentration concerned;
(h) the repayment of the foreign subsidy, including an appropriate interest rate;
(i) requiring the enterprises concerned to adapt their governance structure.

5. The Audit Department shall, where appropriate, impose reporting and transparency requirements, including periodic reporting regarding the implementation of the commitments and redressive measures listed in paragraph 4.

6. Where the enterprise under investigation proposes to repay the foreign subsidy including an appropriate interest rate, the Audit Department shall accept such repayment as commitment only where it can ascertain that the repayment is transparent, verifiable and effective, while taking into account the risk of circumvention.

Article 6
Ex officio review of foreign subsidies

The Audit Department may on its own initiative examine information from any source, a natural or legal person or an association, regarding alleged foreign subsidies distorting the domestic market.

Article 7
Preliminary review

1. Where the Audit Department considers that the information referred to in Article 6 indicates the possibility that a foreign subsidy distorting the domestic market exists, the Audit Department shall seek all the information it considers necessary to assess, on a preliminary basis, whether the financial contribution under examination constitutes a foreign subsidy and whether it distorts the domestic market. To that end, the Audit Department may, in particular, request information and conduct inspections within and outside the Sylvarius.

2. Where the Audit Department, based on the preliminary review, has sufficient indications that an enterprise has been granted a foreign subsidy that distorts the domestic market, it shall:
(a) adopt a decision to initiate an in-depth investigation which summarises the relevant issues of fact and law and includes the preliminary assessment of the existence of a foreign subsidy and of the actual or potential distortion in the domestic market;
(b) inform the enterprise under investigation;
(c) publish a notice inviting the submission of views in writing within a period of time prescribed by the Audit Department.

3. Where the Audit Department, in the course of a preliminary review, concludes that there are insufficient indications to initiate an in-depth investigation, either because there is no foreign subsidy or because there are insufficient indications of an actual or potential distortion in the domestic market, it shall close the preliminary review, inform the enterprise under investigation.

Article 8
In-depth investigation

1. During the in-depth investigation, the Audit Department shall further assess the foreign subsidy identified in the decision to initiate the in-depth investigation and seek all the information it considers necessary.

2. Where the Audit Department finds that a foreign subsidy distorts the domestic market, it may adopt an implementing measure in the form of a decision imposing redressive measures (‘decision with redressive measures’).

3. Where the Audit Department finds that a foreign subsidy distorts the domestic market and the enterprise under investigation offers commitments which the Audit Department deems appropriate and sufficient to fully and effectively remedy the distortion, it may adopt an implementing measure in the form of a decision in order to make those commitments binding on the enterprise (‘decision with commitments’). A decision accepting the repayment of a foreign subsidy in accordance with Article 5(6) shall be considered a decision with commitments.

4. The Audit Department shall adopt an implementing measure in the form of a decision to raise no objection (‘no objection decision) where it finds that:
(a) the preliminary assessment as set out in its decision to initiate the in-depth investigation is not confirmed; or
(b) a distortion in the domestic market is outweighed by positive effects within the meaning of Article 4.

5. The Audit Department shall, as far as possible, endeavour to adopt a decision within a period of 18 months from the opening of the in-depth investigation.

Article 9
Inspections within Sylvarius

1. In order to carry out the duties assigned to it by this Act, the Audit Department may conduct the necessary inspections of enterprises and any related entities.

2. Where the Audit Department undertakes such an inspection, the officials authorised by the Audit Department to conduct an inspection shall be empowered to:
(a) enter any premises, land and means of transport of the enterprise or any related entities;
(b) examine books and other business records, irrespective of the medium on which they are stored, access any information which is accessible to the entity subject to the inspection and take, or request copies or extracts from, those books or records;
(c) ask any representative or member of staff of the enterprise or any related entities for explanations of facts or documents relating to the subject-matter and purpose of the inspection and to record the answers;
(d) seal any business premises and books or records for the period of time of, and to the extent necessary for, the inspection. 

Article 10
Inspection outside Sylvarius

In order to carry out the duties assigned to it by this Act, the Audit Department may conduct inspections in the territory of a third country, provided that the government of that third country has been officially notified and raises no objection to the inspection. The Audit Department may also ask the enterprise or related entities to give their consent to the inspection. Article 9(1) and (2) shall apply mutatis mutandis.

Article 11
Non-cooperation

1. The Audit Department may take a decision on the basis of the facts available, where an enterprise under investigation or a third country that granted the foreign subsidy:
(a) provides incomplete, incorrect or misleading information in response to a request for information; 
(b) fails to provide the information requested within the time limit prescribed by the Audit Department;
(c) refuses to submit to the Audit Department’s inspection within or outside the Sylvarius ordered under Article 9 or Article 10; or
(d) otherwise impedes the investigation. 

Article 12
Market investigation

Where the information available to the Audit Department substantiates a reasonable suspicion that foreign subsidies in a particular sector, for a particular type of economic activity or based on a particular subsidy instrument may distort the domestic market, the Audit Department may conduct a market investigation into the particular sector, the particular type of economic activity or into the use of the subsidy instrument concerned. In the course of that market investigation, the Audit Department may require the enterprises or related entities concerned to supply the necessary information and may carry out the necessary inspections. The Audit Department may also request the third country concerned to supply information.

Article 13
Third-country dialogue

1. Where, following a market investigation pursuant to Article 12, the Audit Department suspects the existence of repeated foreign subsidies distorting the domestic market, or where several enforcement actions under this Act identify foreign subsidies distorting the domestic market granted by the same third country, the Audit Department may engage in a dialogue with the third country concerned, to explore options aimed at obtaining the cessation or modification of such subsidies with a view to eliminating their distortive effects on the domestic market. 

2. That third-country dialogue shall not prevent the Audit Department from taking action under this Act. Individual measures adopted pursuant to this Act shall not be addressed within that dialogue. 

Article 14
Date of application

This Act shall apply from 1 June 2023.
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